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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  100 

Criteria  and  Procedures  For  Proposed 
Assessment  of  Civil  Penalties 

agency:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
make  significant  changes  in  the  current 
rules  for  proposing  civil  penalties  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  These  changes 
are  intended  to  provide  more  effective 
incentives  for  the  prevention  of 
conditions  and  practices  that  may  result 
in  injury  or  illness  to  the  Nation’s 
miners. 

date:  Written  comments  must  be 
received  on  or  before  February  5, 1981. 
addresses:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
Ballston  Tower  No.  3,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  White,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  30. 1978  (43  FR  23514),  MSHA 
published  final  rules  governing  the 
proposed  assessment  of  civil  penalties 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (1977  Act).  These 
rules,  which  are  currently  in  effect, 
made  certain  revisions  to  previous  rules 
which  had  been  applied  under  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  Among  the  most  significant 
revisions  made  in  1978  were  an  overall 
increase  in  proposed  penalty  amounts, 
changes  in  the  assessment  procedures, 
and  the  inclusion  for  the  first  time  of  the 
metal  and  nonmetal  mining  industries  as 
required  by  the  1977  Act.  The  1978  rules 
included  a  “formula  system"  for 
determining  most  proposed  penalties. 
The  formula  system  has  been  in  effect 
since  1974  and  its  continued  use  was 
encouraged  by  Congress  in  enacting  the 
1977  Act. 

In  the  preamble  to  the  1978  rules, 
MSHA  stated  that  once  experience  had 
been  gained  under  the  1977  Act,  the 
rules  would  be  evaluated  to  determine 
the  need  for  possible  changes.  On  July 
30, 1979,  the  Assistant  Secretary  for 
MSHA  announced  that  such  an 
evaluation  had  begun  and  solicited 


public  comments  and  recommendations. 
Over  30  written  comments  were 
received  and  several  informal  meetings 
with  interested  persons  were  held  to 
discuss  possible  revisions  to  the  rules. 

After  carefully  considering  these 
comments  and  discussions,  this 
proposed  rule  was  developed.  To 
provide  the  public  with  the  fullest 
opportunity  to  present  MSHA  with  its 
views  on  this  proposal,  the  period  for 
public  comment  has  been  expanded  to 
90  days.  In  addition,  the  agency  will 
conduct  a  series  of  public  hearings  on 
the  proposal  and  the  comments 
received.  The  times  and  places  of  these 
hearings  will  be  announced  in  a  future 
Federal  Register  notice. 

II.  Discussion  of  Proposed  Rule 

A.  General  Discussion.  In  enacting  the 
1977  Act,  Congress  made  clear  its  belief 
that  mandatory  civil  penalties  were 
necessary  to  maximize  the  inducement 
for  compliance  with  the  Act,  standards 
and  regulations.  Congress  was  also 
explicit  in  setting  forth  the  criteria 
which  were  to  be  applied  in  determining 
an  appropriate  civil  penalty.  The 
formula  system  for  proposing  civil 
penalties  was  developed  in  1974  in  order 
to  achieve  two  basic  goals:  (1)  The 
timely  processing  of  the  high  volume  of 
cases  generated  under  a  mandatory 
penalty  scheme;  and  (2)  the  fair  and 
consistent  applicationof  the  six 
statutory  criteria.  In  the  1978  revisions 
to  the  rules,  there  were  some 
adjustments  made  to  the  formula  and 
the  assessment  procedures  were 
modified  to  improve  the  timeliness  of 
administrative  decisions.  However, 
MSHA  determined  that  a  more 
comprehensive  review  of  the  penalty 
assessment  rules  was  appropriate  in 
order  to  appraise  the  overall 
effectiveness  of  the  penalty  process. 

In  its  appraisal  of  the  various 
components  of  the  current  rules,  MSHA 
posed  two  basic  questions:  (1)  Can  the 
rules  be  revised  to  result  in  a  fairer  and 
more  equitable  application  of  the 
statutory  criteria  for  the  determination 
of  a  proposed  penalty  amount?  (2)  Can 
the  rules  be  revised  to  increase  the 
incentives  for  mine  operators  to  prevent 
and  correct  hazardous  conditions? 
MSHA  believes  that  the  new  provisions 
contained  in  this  proposed  rule  respond 
affirmatively  to  these  questions,  will 
result  in  significant  improvements  in  the 
overall  effectiveness  of  MSHA’s  civil 
penalty  system  and  address  many  of  the 
public  comments  received  since  the 
enactment  of  the  1977  Act.  Among  the 
major  revisions  are: 

(1)  A  new  provision  for  the 
assessment  of  a  fixed  “minimum 


penalty”  in  circumstances  of  low  level 
gravity  and  no  negligence; 

(2)  The  elimination  from  an  operator’s 
“history  of  previous  violations”  of  two 
classes  of  cases — violations  for  which  a* 
minimum  penalty  has  been  paid,  and 
citations  pending  which  have  not  been 
finally  adjudicated; 

(3)  Separate  gravity  consideration  for 
health  violations; 

(4)  The  awarding  of  greater  good  faith 
credit  for  timely  abatement  and  special 
efforts  to  abate; 

(5)  The  establishment  of  separate 
formula  tables  for  independent 
contractors;  and 

(6)  a  revised  and  more  explicit 
“special  assessment”  provision. 

MSHA  is  interested  in  receiving 
comments  not  only  on  the  specific 
provisions  contained  in  this  proposed 
rule,  but  also  on  any  other 
recommendations  for  improving  either 
the  rules  themselves  of  their 
administration.  The  system  of  civil 
penalty  assessment  established  under 
the  1977  Act  is  the  predominant  vehicle 
for  enforcing  the  Act,  standards  and 
regulations,  and  this  rulemaking  is  a 
critical  step  in  improving  that  system. 

B .  Proposed  assessment  of  a  fixed  • 
“minimum  penalty"  for  low  gravity /no 
negligence  violations.  MSHA  is 
proposing  in  certain  types  of  cases  to 
assess  fixed  "minimum  penalties.”  This 
proposed  provision  appears  in  new 
§  100.4.  Representatives  from  many 
segments  of  the  mining  industries  have 
contended  that  improved  health  and 
safety  in  the  Nation’s  mines  are  not 
encouraged  by  requiring  both  MSHA 
and  mine  operators  to  go  through  the 
same  penalty  assessment  process  for 
minor  violations  as  for  more  serious 
violations.  It  has  been  noted  that 
resources  are  often  diverted  from  more 
productive  health  and  safety  efforts  by 
devoting  inordinate  amounts  of  time  to 
the  administrative  handling  and 
contesting  of  citations  for  violations 
whose  impact  on  safety  and  health  is 
not  substantial.  However,  MSHA  is 
required  under  sections  104(a)  and 
105(a)  of  the  Act  to  assess  a  penalty  for 
all  violations.  In  light  of  these 
considerations,  MSHA  has  been  urged 
to  adopt  an  approach  to  penalty 
assessments  which  permits  increased 
flexibility  in  both  the  procedures  used 
and  in  the  penalties  imposed  for  less 
serious  violations. 

MSHA  agrees  that  there  are  certain 
types  of  violations  for  which  there  is 
little  to  be  gained  in  terms  of  improving 
health  and  safety  by  imposing  a 
substantial  penalty.  The  primary  focus 
'  of  the  effort  of  both  MSHA  and  the 
mining  industry  should  be  the 
prevention  and  correction  of  conditions 
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which  pose  a  significant  risk  to  safety 
and  health.  MSHA’s  civil  penalty  system 
should  better  reflect  that  focus  and 
therefore  the  agency  is  proposing  a 
minimum  penalty  for  violations 
involving  a  low  level  of  gravity  and  no 
negligence.  In  this  way,  MSHA  and  mine 
operators  can  more  effectively  focus 
their  efforts  on  the  prevention  and 
correction  of  those  hazards  which  most 
directly  affect  the  safety  and  health  of 
our  Nation’s  miners. 

MSHA  would  make  determinations 
with  respect  to  the  appropriateness  of 
fixing  a  minimum  penalty  in  the 
following  manner.  In  the  initial  review 
of  each  citation  and  the  accompanying 
inspector’s  statement,  the  Office  of 
Assessments  would  first  apply  the 
negligence  and  gravity  criteria  as  set 
forth  in  the  proposed  §§  100.3(d)  and  (e) 
of  Part  100.  Except  where  a  §  104(b) 
order  is  issued  for  noncompliance,  the 
minimum  penalty  would  automatically 
be  proposed  in  lieu  of  applying  the 
remainder  of  the  formula,  if  as  a  result 
of  that  review  an  operator  receives 
either:  (1)  A  total  of  four  or  fewer  points 
for  gravity,  or  (2)  zero  points  for 
negligence  and  a  total  of  not  more  than 
seven  points  for  gravity.  In  such  cases, 
there  would  be  an  administrative  policy 
that  the  other  factors  within  the  formula 
do  not  carry  sufficient  weight  to  warrant 
a  penalty  above  the  minimum.  Under  the 
proposal,  the  minimum  penalty  would 
be  $20. 

Section  100.5  of  the  existing  regulation 
provides  opportunity  for  a  conference  to 
discuss  the  results  of  MSHA's  initial 
review  of  an  alleged  violation  before 
MSHA  proposes  a  penalty.  Under  the 
minimum  penalty  system  opportunity  for 
a  conference  would  be  preserved,  but 
the  scope  of  the  conference  would  be 
limited  to  the  issue  of  whether  there  has 
been  a  violation.  In  addition,  the 
statutory  right  to  contest  a  proposed 
penalty  to  the  Commission  would  also 
continue  to  apply  to  all  assessments 
under  the  proposed  Part  100.  However, 
in  each  instance  where  this  statutory 
right  is  exercised  by  contesting  an 
alleged  violation  beyond  the  initial 
proposed  assessment  stage,  the  penalty 
would  be  independently  determined  by 
the  Commission’s  application  of  the  six 
statutory  criteria  without  consideration 
of  MSHA’s  formula  (30  U.S.C.  815(d), 
820(i)). 

To  further  lessen  the  potential  impact 
of  minimum  penalty  assessments  on  the 
operator,  violations  for  which  a 
minimum  penalty  was  assessed  and 
timely  paid  would  not  be  included  in  the 
operator’s  history  of  previous  violations. 

Based  on  MSHA’s  experience  under 
the  present  rule,  a  significant  reduction 
in  regular  formula  assessments  under 


§  100.3  is  expected  to  result  from  the 
implementation  of  the  proposed 
minimum  penalty  assessment  procedure. 
MSHA  believes  that  using  the  gravity 
and  negligence  criteria  schedules  as  a 
basis  for  determining  the 
appropriateness  of  a  minimum  penalty 
will  provide  a  degree  of  objectivity  and 
uniformity  that  may  not  be  easily 
achievable  under  other  systems.  MSHA 
recognizes  that  these  proposed 
provisions  represent  a  new  approach  to 
the  agency’s  enforcement  program  and 
welcomes  all  suggestions  to  best 
implement  the  “minimum  penalty” 
system. 

C.  Section  100.3  Determination  of 
penalty;  regular  assessment.  This 
section  provides  a  formula  for  the 
application  of  the  six  statutory  criteria 
to  violations  for  which  the  assessment 
of  a  minimum  civil  penalty  would  be 
inapplicable.  The  formula  is  used  in 
determining  the  appropriate  initial 
proposal  of  a  civil  penalty  for  a 
violation.  Changes  are  proposed  in  the 
formula  for  five  of  the  six  criteria  under 
this  section.  The  formula  is  an 
administrative  tool  used  by  MSHA  to 
determine  initial  assessments. 

Therefore,  the  proposed  revisions  to  the 
formula  woud  not  affect  the  proposal  of 
penalties  in  cases  contested  before  the 
Mine  Safety  and  Health  Review 
Commission. 

The  sixth  criterion  (§  100.3h)  involves 
consideration  of  the  effect  of  the 
proposed  penalty  on  the  operator’s 
ability  to  continue  in  business.  This 
criterion  allows  the  Office  of 
Assessments  to  reduce  a  proposed 
penalty  assessment  where  its  imposition 
will  adversely  affect  an  operator’s 
ability  to  continue  in  business. 
Commenters  did  not  suggest  changes  for 
this  criterion,  and  MSHA  believes  that  it 
is  effectively  applied  under  the  current 
rules. 

1.  Section  100.3(b)  The 
appropriateness  of  the  penally  to  the 
size  of  the  operator’s  business.  Under 
the  current  formula  system,  up  to  15 
penalty  points  can  be  given  for  this 
criterion.  Up  to  10  points  are  available 
for  mine  size  and  the  remaining  5  points 
are  applied  for  the  size  of  the  controlling 
entity.  Generally,  the  size  of  a  controller 
is  considered  under  this  criterion  when 
an  entity  owns  such  a  substantial 
interest  in  a  mining  operation  that  it  is  in 
a  position  to  exercise  a  significant 
degree  of  control  over  the  operation's 
business  affairs.  There  are  separate 
penalty  tables  for  coal,  metal  and 
nonmetal  mines,  and  controlling  entities. 

Several  commenters  stated  that  the 
size  of  the  controlling  entity  should  not 
be  considered  when  evaluating  the 
appropriateness  of  the  penalty  to  the 


size  of  the  business  involved.  Some  of 
these  commenters  recommended  that 
the  tables  for  size  of  the  controller  be 
eliminated  from  the  rules  and  that  the 
points  currently  assigned  from  that 
portion  of  the  formula  be  incorporated 
into  the  mine  size  tables.  The 
commenters  asserted  that  each  mine  is 
run  as  an  individual  profit  center  which 
is  independent  of  a  controller  for  its 
operational  status.  Consequently,  it  is 
their  belief  that  a  mine  should  not  be 
penalized  based  upon  the  size  of  its 
controlling  entity.  MSHA  disagrees.  The 
fact  that  a  mine  may  be  for  most 
business  purposes  an  independent 
operational  entity  does  not,  and  should 
not,  relieve  the  business  organization  as 
a  whole  from  participating  in  safety  and 
health  matters  affecting  individual 
mines.  In  the  preamble  to  the  current 
rules,  MSHA  stated  that  "business 
judgments  affecting  health  and  safety 
may  be  made  at  various  levels  of  a 
business  structure  and  *  *  *  penalties 
must  be  such  as  to  encourage 
management  at  all  levels  to  respond 
positively  to  health  and  safety 
concerns.”  (43  FR  23514,  23515,  May  30. 
1978).  In  the  legislative  history  of  both 
the  1969  and  1977  Acts,  Congress 
expressed  an  intent  to  “place  the 
responsibility  for  compliance  with  the 
Act  and  the  regulations,  as  well  as  the 
liability  for  violations  on  those  who 
control  or  supervise  the  operation 
of  *  *  *  mines  as  well  as  on  those  who 
operate  them”  (S.  Rep.  No.  91-411,  91st 
Cong.  1st  Sess.  39  (1969):  S.  Rep.  No.  95- 
181,  95th  Cong.  1st  Sess.  40  (1977)). 

Upper  level  management  decisions  such 
as  those  affecting  capital  expenditures, 
the  basic  nature  and  scope  of  a 
corporate  safety  and  health  program,  the 
hiring  of  top  mine  management  officials, 
and  other  policy  matters  have  a 
profound  effect  upon  safety  and  health 
conditions  at  individual  mines.  Penalties 
should  be  sufficient  to  influence  such 
decision-making.  Therefore,  MSHA 
proposes  to  retain  the  controlling  entity 
aspect  of  the  formula  for  the  size 
criterion. 

Some  commenters  questioned  the 
agency's  rationale  for  measuring  size  in 
terms  of  "tonnage”  for  coal  mines,  while 
using  "hours  worked”  for  metal  and 
nonmetal  mines.  The  principal  purpose 
of  the  size  criterion  is  to  help  assure  a 
penalty  of  a  sufficient  amount  to  serve 
as  an  economic  incentive  for  future 
compliance  by  the  operator.  Over  the 
past  several  years  the  mine  and 
controlling  entity  size  of  coal  operations 
have  been  measured  by  tonnage.  MSHA 
has  found  this  indicator  to  be  a  fair 
guide  to  the  comparative  sizes  of  coal 
operations  for  compliance  incentive 
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purposes,  and  believes  that  “hours 
worked"  would  not  present  a  more 
accurate  picture  of  relative  size  for  these 
purposes. 

Tonnage,  however,  is  not  usually  a 
useful  indicator  of  size  for  metal  and 
nonmetal  mines  because  of  the  vast 
differences  in  the  commodities  mined 
within  that  segment  of  the  mining 
industry.  In  some  instances  large 
volumes  of  material  are  mined  for  only  a 
few  ounces  of  a  marketable  commodity. 
In  others,  nearly  one  hundred  percent  of 
the  mined  material  is  marketable.  In 
addition,  the  costs  of  production  and  the 
market  prices  may  vary  markedly  within 
the  metal  and  nonmetal  industry.  For 
these  reasons,  MSHA  believes  that  an 
annual  tonnage  measurement  of  metal 
and  nonmetal  operations  would  not 
enable  the  Office  of  Assessments  to 
fairly  evaluate  the  economic  impact  of  a 
proposed  penalty  on  each  operator.  It 
has  been  MSHA’s  experience  that  the 
annual  hours  worked  is  the  only 
available  guide  to  the  relative  size  of 
metal  and  nonmetal  operations  that  can 
be  applied  both  consistently  and 
equitably  throughout  the  metal  and 
nonmetal  industry. 

Under  the  current  rules,  violations  of 
independent  contractors  are  assessed 
through  the  special  assessment 
provision  (§  100.4).  MSHA  believes  that 
independent  contractors  should  be 
subject  to  all  aspects  of  Part  100 
including  the  minimum  penalty  and 
formula  assessment  provisions  as  well 
as  the  special  assessment  procedures. 
The  new  information  requirements, 
procedures  for  service  of  documents  and 
enforcement  guidelines  for  independent 
contractors  set  forth  in  45  FR  44494  now 
enable  MSHA  to  more  effectively 
integrate  independent  contractors  into 
the  entire  penalty  assessment  process. 
The  proposed  rule  would  add  a  third 
size  table  for  independent  contractors 
who  have  been  issued  citations  under 
the  new  MSHA  policy  and  procedures. 
The  proposed  table  would  determine  the 
size  of  the  independent  contractor  based 
upon  the  annual  hours  worked  at  all 
mines.  Only  work  performed  by 
independent  contractors  at  mining 
operations  will  be  considered  in 
determining  size.  MSHA  believes  that 
the  annual  hours  worked  most 
appropriately  reflect  the  comparative 
sizes  of  independent  contractors. 
Because  information  concerning 
controlling  entities  is  not  readily 
available  for  all  independent 
contractors  at  this  time,  it  would  be 
impracticable  to  consider  the  size  of 
controlling  entities  as  a  separate  factor 
the  assessment  process.  However,  the 

\ormation  concerning  the  total  annual 


hours  worked  at  all  mines  will  provide 
satisfactory  means  to  evaluate  whether 
a  proposed  penalty  will  have  a  sufficient 
economic  impact  on  an  independent 
contractor  to  serve  as  an  incentive  for 
future  compliance.  MSHA  is  particularly 
interested  in  receiving  suggestions  and 
comments  on  the  proposed  size  table  as 
it  would  apply  to  independent 
contractors. 

2.  Section  100.3(c)  History  of 
previous  violations.  MSHA  has  received 
a  substantial  number  of  comments  and 
recommendations  concerning  this  aspect 
of  the  formula.  Presently,  a  total  of  20 
penalty  points  may  be  attributed  to  a 
violation  on  the  basis  of  this  criterion. 

Up  to  15  points  may  be  given  based 
upon  the  average  number  of  violations 
assessed  at  the  mine  per  inspection  day 
during  the  preceding  24  months.  The 
remaining  5  points  may  be  assigned 
based  upon  the  average  number  of 
violations  assessed  at  the  mine  per  year 
in  the  preceding  24  months. 

The  average  number  of  violations  per 
inspection  day  represents  the  total 
number  of  days  spent  on  enforcement 
activity  at  the  mine  by  MSHA  inspectors 
during  the  preceding  24-month  period, 
divided  into  the  total  number  of 
assessed  violations  which  have  not  been 
vacated  or  dismissed.  Several 
commenters  urged  MSHA  to  base  the 
determination  of  what  constitutes  an 
"inspection  day”  on  not  only  the  time 
spent  by  the  authorized  representatives 
of  the  Secretary  (AR),  but  by  all  other 
persons  accompanying  an  AR  who  may 
point  out  violations,  such  as  inspector- 
trainees  or  Miners’  representatives. 

Since  an  AR  has  received  the  requisite 
training  to  conduct  inspections  and 
identify  alleged  violations  and  is  the 
only  individual  who  may  issue  citations 
or  orders,  it  is  MSHA’s  view  that  it 
would  be  inappropriate  to  consider  time 
spent  by  other  people.  Therefore,  MSHA 
proposes  to  retain  the  current  approach 
to  computing  inspection  days. 

The  average  number  of  violations 
assessed  per  year  represents  the  total 
number  of  violations  cited  during  the 
preceding  twenty-four  month  period 
divided  by  two.  Many  commenters 
urged  that  the  5-point  scale  for  the 
average  number  of  violations  assessed 
per  year  should  be  eliminated  because 
this  scale  fails  to  consider  factors  which 
may  create  a  high  average  number  of 
violations  but  which  should  not  result  in 
the  assignment  of  a  high  number  of  prior 
history  points.  For  example,  large 
operations  will  generally  have  a  higher 
annual  volume  of  violations  than  small 
operations.  However,  this  fact  is  not 
always  indicative  of  the  comparative 
safety  and  health  records  of  those 


operations  and  should  not  be  a 
sufficient  basis  for  making  distinctions 
in  the  assignment  of  history  points. 
Therefore,  MSHA  is  proposing  to 
eliminate  the  application  of  this  scale  to 
production  operators.  Instead,  the 
assessment  of  points  for  history  of 
previous  violations  would  be  based  only 
upon  a  mine’s  average  violations  per 
inspection  day  which  MSHA  believes 
presents  a  more  accurate  picture  of  a 
mine’s  history  of  violations. 

*  In  contrast,  the  nature  of  most 
services  performed  by  independent 
contractors  at  mines  does  not  lend  itself 
to  a  violations  per  inspection  day  scale. 
Independent  contractor  activities  are 
frequently  closely  integrated  into  the 
overall  mining  operation.  Therefore, 
inspections  often  encompass  both 
operations  at  the  same  mine  and  the 
complexities  of  segregating  inspection 
time  for  purposes  of  computing 
inspection  days  are  substantial.  As  a 
result,  MSHA  proposes  to  establish  a  20- 
point  scale  based  upon  the  average 
number  of  violations  assessed  per  year 
for  independent  contractor  operators. 
The  use  of  a  separate  scale  for 
independent  contractors  will  remove  the 
burden  that  some  production  operators 
believe  results  from  having  independent 
contractor  violations  counted  in  their 
history  of  previous  violations.  MSHA  is 
especially  interested  in  receiving 
comments  on  this  aspect  of  the  proposed 
rule. 

Some  of  the  commenters  who 
suggested  that  the  5-point  scale  for 
average  annual  violations  be  dropped 
also  recommended  that  these  5  points  be 
added  to  the  15-point  scale.  These 
commenters  believed  that  the  current 
scale  fixes  an  unrealistically  low 
average  number  of  violations  per 
inspection  day  as  a  basis  for  assessing 
the  maximum  number  of  penalty  points 
and  that  the  scale  should  be  extended. 
The  statistics  do  reflect  some  clustering 
of  violations  at  the  15-point  level. 
Therefore,  MSHA  proposes  to  provide  a 
single  20-point  scale  for  average  number 
of  violations  per  inspection  day  as  the 
sole  basis  for  determining  all  production 
operator’s  history  of  previous  violations. 
To  receive  the  maximum  point  total,  an 
operator  would  have  to  receive  an 
average  of  2.2  violations  per  inspection 
day. 

Under  the  current  assessment  system, 
MSHA  includes  in  its  prior  violation 
history  computations  "all  violations 
assessed  that  have  not  been  vacated  or 
dismissed.”  Many  commenters  strongly 
urged  MSHA  not  to  include  in  such 
computations  any  violations,  which 
although  assessed,  are  still  in  the 
adjudicatory  process  and  may 
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ultimately  be  dismissed  or  vacated. 
MSHA  agrees  that  a  greater  measure  of 
fairness  would  be  attained  if  violation 
history  points  are  based  only  upon  those 
violations  which  have  been  finally 
adjudicated.  Therefore,  under  the 
proposed  rule,  only  violations  which 
have  become  final  would  be  considered 
in  determining  an  operator’s  history  of 
previous  violations.  Violations  which 
have  been  assessed  a  “minimum 
penalty”  would  also  be  eliminated  from 
an  operator’s  history  of  previous 
violations  under  the  proposed  rule. 

In  addition  to  the  suggestions 
discussed  above  for  revising  the  penalty 
point  scales  for  history  of  previous 
violations,  MSHA  has  been  urged  to 
change  its  formula  to  award  negative 
points  where  an  operator’s  history  of 
previous  violations  has  been  maintained 
at  a  low  level.  In  view  of  the  fact  that 
one  of  the  primary  goals  of  these 
revisions  is  to  provide  additional 
incentives  for  mine  operators  to  prevent 
hazardous  conditions,  MSHA  has 
considered  whether  such  a  system 
would  provide  some  measure  of 
incentive  for  operators  to  make  extra 
efforts  to  reduce  violations.  MSHA 
believes  at  this  point  in  the  rulemaking 
process  that  any  reduction  of  a  penalty 
assessment  should  be  linked  to  the 
particular  circumstances  of  each 
violation,  rather  than  to  the  overall 
history  of  violations  at  the  mine.  This 
philosophy  is  reflected  in  the  proposed 
minimum  penalty  provisions.  There  may 
be  some  incentive  for  operators  to 
improve  their  violations  record  if  future 
penalties  were  subject  to  reduction 
based  on  low  prior  history.  However, 
the  benefit  of  such  an  approach  may  be 
offset  if  it  resulted  in  the  reduction  of 
penalties  for  violations  which  pose  a 
significant  threat  to  safety  and  health 
and  clearly  demand  substantial 
penalties.  MSHA  invites  further 
comments  on  this  issue. 

3.  Section  100.3(d)  Negligence.  Under 
the  current  formula  system,  a  total  of  up 
to  25  points  may  be  assessed  for 
negligence.  From  1  to  20  points  may  be 
assessed  for  ordinary  negligence  and 
from  21  to  25  points  for  gross  negligence. 

The  Act  places  the  primary 
responsibility  to  prevent  the  existence  of 
unsafe  working  conditions  on  operators. 
Under  the  current  rule,  negligence  is 
measured  on  a  sliding  scale  from  0-25 
and  is  designed  to  penalize  the  operator 
to  the  extent  that  the  violation  was 
caused  by  its  failure  to  exercise  care  to 
protect  miners  from  mine  safety  or 
health  hazards.  When  applying  this 
criterion,  MSHA  evaluates  what  the 
operator  did  to  prevent  or  correct  the 
conditions  or  practices  which  caused  the 


violation.  This  process  takes  into 
consideration  the  risk  of  harm  to  miners, 
and  whether  the  operator  could  have 
reasonably  anticipated  the  harm  in  the 
particular  circumstances.  Based  on  this 
evaluation,  MSHA  determines  whether 
the  operator  exercised  adequate  care  to 
attempt  to  avoid  the  violation.  In 
evaluating  the  danger  posed  to  miners 
which  could  have  been  reasonably 
anticipated,  the  gravity  of  the  violation 
must  be  considered.  The  seriousness  of 
any  potential  injury,  the  number  of 
miners  exposed  and  the  probability  of 
any  harm  to  miners  are  all  factors  in 
considering  the  diligence  that  the 
operator  should  have  exerted  to  protect 
the  miners  in  any  given  circumstances. 

MSHA  believes  that  the  more  grave 
the  risks  posed  by  a  hazard  the  greater 
the  degree  of  care  that  must  be 
exercised  to  prevent  or  correct  the 
hazard.  Therefore,  the  negligence 
section  of  the  existing  rule  has  been 
clarified  by  the  proposal  to  reflect  this 
relationship  between  the  gravity  and 
negligence  criteria.  MSHA  also  proposes 
to  delete  the  current  terms  “gross”  and 
“ordinary”  as  characterizations  of 
degrees  of  negligence  since  they 
represent  complex  legal  concepts  which 
may  not  enable  operators  to  adequately 
evaluate  their  conduct. 

It  was  also  suggested  that  violations 
which  result  from  gross  negligence  and 
which  create  a  potential  for  injury 
should  be  assessed  the  statutory 
maximum  penalty  amount  of  $10,000. 
MSHA  agrees  that  an  emphasis  on 
serious  safety  and  health  problems 
should  be  reflected  in  the  penalty 
system  by  further  assuring  that 
operators  are  assessed  substantial 
penalties  for  more  serious  violations. 
Generally,  MSHA  has  been  waiving  the 
use  of  the  formula  and  making  a  special 
assessment  for  certain  violations  with 
findings  of  high  negligence  and  high 
gravity  such  as  in  the  cases  of 
unwarrantable  failure  to  comply  orders 
or  violations  involving  fatalities  or 
serious  injuries.  MSHA  proposes  to  add 
other  high  negligence  and  high  gravity 
violations  to  the  classes  of  cases 
reviewed  under  the  special  assessment 
procedures.  MSHA  believes  that  the 
individual  case  review  afforded  by  these 
procedures  will  more  equitably  and 
effectively  address  these  special 
circumstances.  (For  further  discussion  of 
this  issue,  see  “Special  Assessment" 
section  of  the  preamble). 

Commenters  also  asserted  that  zero 
negligence  points  should  be  assigned  to 
violations  which  did  not  result  from  any 
operator  negligence.  MSHA  assigns  zero 
negligence  points  to  such  violations  and 
proposes  to  continue  this  practice.  The 


proposed  minimum  penalty  provision 
will  also  have  an  effect  on  this  criterion. 

Many  comments  on  the  existing 
criterion  were  directed  at  the  manner  in 
which  the  criterion  is  administratively 
applied  rather  than  its  Part  100  formula. 
These  comments  urged  that  MSHA’s 
assessment  officials  rely,  to  the 
maximum  extent  possible,  on  the 
inspector’s  statement  which 
accompanies  each  citation  in 
determining  the  degree  of  negligence  in 
each  case.  As  a  result  of  such  comments 
and  after  an  intensive  internal  review 
by  the  agency,  MSHA  has  taken 
administrative  steps  to  assure  that 
inspectors’  statements  will  be  the 
primary  basis  for  the  application  of  the 
negligence  criterion. 

4.  Section  100.3(e)  Gravity.  Under 
the  current  gravity  criterion,  a  maximum 
of  30  penalty  points  may  be  assigned. 
The  formula  for  gravity  contains  three 
scales  of  up  to  10  points  each  for.  (1) 
Probability  of  occurrence;  (2)  the 
seriousness  of  an  injury  if  it  occurred  or 
where  to  occur,  and  (3)  the  number  of 
persons  affected. 

Many  of  the  comments  concerning  this 
criterion  have  been  addressed  in  the 
discussion  of  the  new  “minimum 
penalty"  provision  being  proposed. 

There  were  also  comments  suggesting 
changes  in  the  probability  of  occurrence 
scale. 

MSHA  believes  that  there  can  be 
further  refinement  of  the  scales  within 
the  existing  gravity  criterion.  In  the 
present  Part  100,  the  first  gravity  scale 
measures  the  probability  of  occurrence 
of  the  event  against  which  a  standard  is 
directed.  The  measure  is  based  upon 
whether  the  event’s  occurrence  is 
"improbable,”  “probable,”  “imminent” 
or  has  “occurred."  Commenters 
suggested  that  the  term  “imminent" 
relates  more  to  time  than  probability. 
MSHA  agrees  that  some  ambiguity 
exists  and  proposes  to  substitute  the 
term  "highly  likely"  for  "imminent."  To 
further  clarify  the  gravity  scale,  MSHA 
also  proposes  to  add  the  new  category 
of  “no  likelihood."  This  category  is 
intended  to  apply  to  technical  type 
violations  which  pose  no  risk  to  miners. 
MSHA  also  proposes  to  substitute  the 
term  "unlikely”  for  “improbable"  to 
apply  to  situations  where  the  hazard’s 
occurrence  is  remote  but  possible,  and 
substitute  “likely”  for  the  term 
"probable.”  Also,  for  consistency  the 
proposed  rule  would  change  the  existing 
schedule's  title  to  “Likelihood  of 
occurrence"  instead  of  “Probability  of 
occurrence.”  As  proposed,  the  new 
terms  would  range  as  follows:  No 
likelihood,  unlikely,  likely,  highly  likely, 
and  occurred. 
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In  the  1977  Act,  Congress  placed 
increased  emphasis  on  the  protection  of 
miners  from  occupational  health 
hazards  and  diseases.  In  the  legislative 
history,  Congress  noted  in  particular  the 
Federal  Metal  and  Nonmetallic  Mine 
Safety  Act’s  lack  of  a  provision 
specifically  tailored  or  relating  to  the 
development  of  health  standards  or 
carrying  out  health  research  projects 
(H.R.  Rep.  No.  95-312,  95th  Cong.  1st 
Sess.  10-13, 10-17  (1977)).  In 
consideration  of  this  increased 
emphasis,  MSHA  believes  that  the 
penalty  system  should  be  revised  to 
address  the  legislative  intent  of  the  1977 
Act. 

Section  101(a)(6)(A)  of  the  Act 
requires  that  standards  dealing  with 
toxic  substances  and  harmful  physical 
agents  “assure  *  *  *  that  no  miner  will 
suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  miner 
has  regular  exposure  to  the  hazards 
dealt  with  by  such  standard  for  the 
period  of  his  working  life."  Many  health 
violations  involving  exposure  to  toxic 
substances  or  harmful  physical  agents 
have  effects  on  the  health  of  miners 
which  may  not  be  reflected  by  an 
assessment  which  is  based  on  the 
existing  gravity  scales. 

Due  to  the  inherent  differences 
between  safety  and  health  violations  of 
this  type,  MSHA  proposes  two  new 
separate  gravity  scales  for  violations 
involving  employee  exposure  to  toxic 
substances  or  harmful  physical  agents. 
The  existing  scale  which  measures  the 
number  of  employees  affected  by  the 
violation  would  continue  to  be  applied 
to  all  violations.  MSHA  believes  that  the 
proposed  changes  should  eliminate  any 
ambiguity  or  uncertainty  that  is  created 
by  the  application  of  the  existing  scales 
to  employee  exposure  to  toxic  substance 
and  harmful  physical  agent  violations 

The  first  proposed  scale  would 
measure  the  potential  adverse  effect  of 
the  toxic  substance  or  harmful  physical 
agent  on  human  health.  This  scale  is 
intended  to  classify  the  potential  harm 
to  human  health  created  by  the  toxic 
substance  or  harmful  physical  agent  to 
which  the  employee  was  overexposed. 

A  potential  of  ten  points  could  be 
assigned  to  a  violation  under  this 
proposed  scale.  There  would  be  three 
categories  which  would  be  assigned 
penalty  points  as  follows:  Low  Risk 
Effects  (1-3  points);  Medium  Risk  Effects 
(4-6  points):  and  High  Risk  Effects  (7-10 
points).  MSHA  would  determine  how  to 
categorize  a  substance  or  agent  based 
on  the  health  effect  normally  associated 
with  it  and  the  extent  to  which  it  tends 
to  impair  human  health.  For  example, 
where  the  toxic  substance  or  harmful 


physical  agent  involved  a  health 
violation  which  has  a  potential  to  cause 
life  threatening,  life-shortening,  or 
permanent  and  totally  disabling 
consequences,  the  violation  would  be 
classified  as  having  a  high  risk  effect. 
Similarly,  where  there  is  a  potential  for 
a  partial  disability  or  a  severe  illness 
which  does  not  threaten  life,  the 
violation  would  be  classified  as  having 
a  medium  risk  effect.  When  the  toxic 
substance  or  harmful  physical  agent 
involved  in  the  violation  has  the 
potential  for  causing  only  a  mild  to 
moderate  and  reversible  impact  on 
health,  the  violation  would  be  classified 
as  having  a  low  risk  effect. 

The  second  scale  measures  in 
multiples  of  the  allowable  exposure 
limit,  the  magnitude  of  recorded 
overexposure.  The  extent  by  which  the 
threshold  limit  value  for  the  toxic 
substance  or  harmful  physical  agent  was 
exceeded  is  an  important  factor  in 
assessing  the  gravity  of  a  violation  since 
the  degree  of  overexposure  bears  a 
direct  relationship  to  .the  potentiality  for 
harm.  A  maximum  of  10  penalty  points 
could  be  assigned  under  the  proposed 
scale  as  follows:  recorded  exposures 
exceeding  3  times  the  permissible  limit 
will  receive  8-10  penalty  points;  those 
greater  than  2  up  to  3  times  the  limit  will 
receive  5-7  penalty  points;  and  those 
greater  than  1  up  to  2  times  the  limit  will 
receive  2-4  points.  This  scale  is 
premised  on  the  assumption  that  the 
greater  the  threshold  limit  value  is 
exceeded,  the  more  the  likelihood  of 
harm  and  the  more  severe  the  effect  on 
health. 

The  third  scale  would  be  identical  to 
the  current  scale  used  to  assign  points 
based  on  the  number  of  personnel 
affected  except  the  scale  would  be 
revised  to  evaluate  the  number  of 
persons  potentially  affected.  This 
change  would  more  appropriately  reflect 
the  nature  of  health  hazard  exposures. 

The  existing  inspector’s  statement 
which  accompanies  each  citation  and 
order  would  be  revised  to  reflect  the 
proposed  factors  for  evaluating 
violations  involving  exposure  to  toxic 
substances  and  hazardous  physical 
agents. 

MSHA  solicits  comments  with  respect 
to  the  proposed  revisions  which  create 
separate  gravity  scales  for  health 
violations  involving  exposure  to  toxic 
substances  or  harmful  physical  agents. 

5.  Section  100.3(f)  Demonstrated 
good  faith  of  the  operator.  Under  the 
existing  formula,  negative  points  from 
minus  one  to  minus  ten  can  be  awarded 
for  rapid  compliance,  zero  points  for 
normal  compliance,  and  positive  points 
from  one  to  ten  can  be  added  for  lack  of 
good  faith.  Negative  points  are  those 


which  are  subtracted  from  the  point 
total  in  determining  the  number  of 
penalty  points  attributable  to  a 
particular  violation. 

Numerous  comments  were  directed  at 
the  application  of  the  “good  faith’ 
criterion.  Many  of  the  criticisms  were 
directed  at  the  manner  in  which  MSHA 
applies  this  aspect  of  the  formula  rather 
than  at  the  formula  itself.  It  was  stated 
that  there  often  appears  to  be  a 
reluctance  to  award  “rapid  compliance” 
points  unless  “extraordinary"  efforts  are 
made  by  the  operator  to  abate  the 
violation.  MSHA  agrees  that  the  statute 
does  not  require  extraordinary  efforts  by 
an  operator  for  good  faith  abatement 
credit. 

To  assure  a  more  equitable 
application  of  this  aspect  of  the  formula, 
MSHA  proposes  to  make  several 
revisions.  An  operator  would 
automatically  receive  minus  3  points  if 
the  violation  is  abated  within  the  time 
set  for  abatement,  either  as  originally 
set  or  as  extended.  This  would  be 
considered  “normal  compliance.”  It  is 
possible  for  a  penalty  to  be  reduced 
further,  where  an  operator’s  abatement 
actions  exceed  normal  compliance 
expectations.  An  operator  would  be 
awarded  between  minus  4  and  minus  10 
points  for  “rapid  compliance"  if; 

— The  violation  is  abated  before  the 
time  that  is  set  by  the  inspector,  either 
originally  or  as  extended,  or 
— The  violation  is  abated  within  the 
time  set  (i.e.,  normal  compliance)  and 
special  efforts  have  been  made  to 
abate,  such  as  the  assignment  of 
additional  personnel  to  the  abatement 
effort  or  the  voluntary  removal  of 
personnel  from  the  affected  area. 

No  change  would  be  made  in  the 
assessment  of  points  for  lack  of  good 
faith. 

MSHA  believes  that  these  proposed 
changes  will  be  responsive  to  the  vast 
majority  of  commenters  who  feel  that 
Congress  intended  the  agency  to  give 
credit  to  operators  who  achieve  a  timely 
abatement  and  who  make  special  efforts 
to  do  so.  These  proposed  changes 
should  act  as  a  further  incentive  for 
operators  to  devote  maximum  effort  and 
resources  to  the  prompt  abatement  of 
hazards. 

6.  Section  100.3(g)  Penalty  conversion 
table.  After  the  six  statutory  criteria 
have  been  considered  and  the  penalty 
points  applied  according  to  the  formula, 
a  total  is  derived  by  adding  the  points 
assessed  under  each  criterion.  Under  the 
existing  regulation,  the  penalty 
conversion  table  converts  this  point 
total  into  a  dollar  amount  which 
constitutes  the  monetary  penalty  for  the 
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particular  violation.  The  proposal  does 
not  change  this  provision. 

Representatives  of  one  segment  of  the 
metal  and  nonmetal  mining  industry 
suggested  that  there  be  separate  penalty 
tables  based  upon  “commodity  groups." 
These  commodity  groups  would  be 
determined  based  upon  the  selling  price 
of  the  commodity  and  the  applicable 
penalty  table  would  reflect  the 
differences  in  selling  price  between  the 
commodity  groups.  For  example,  where 
the  selling  price  of  a  commodity  such  as 
sand  and  gravel  is  three  dollars  per  ton, 
the  penalty  for  a  particular  violation 
which  had  been  assessed  20  penalty 
points  might  be  30  dollars;  whereas  a 
commodity  such  as  coal  with  a  selling 
price  of  40  dollars  per  ton,  might  be 
assessed  90  dollars  for  the  same 
violation. 

MSHA  is  not  persuaded  at  this  point 
in  the  rulemaking  process  that  the 
linking  of  penalty  amounts  to 
commodity  groups  is  a  viable  option. 
MSHA  questions  the  principle 
underlying  this  option.  It  is  not  apparent 
a  one  hundred  dollar  penalty 
necessarily  has  more  serious  adverse 
consequences  (and  therefore  acts  as  a 
more  effective  incentive)  to  an  operator 
whose  product  sells  for  five  dollars  per 
ton  than  to  an  operator  whose  product 
sells  for  50  dollars  per  ton.  MSHA 
believes  that  there  are  factors  at  least  as 
critical  as  the  selling  price  of  the  product 
which  must  be  taken  into  account.  To 
determine  the  actual  effect  of  a 
monetary  fine  on  a  particular  operation 
it  would  be  necessary  to  evaluate  such 
things  as  profitability  of  the  operation, 
comparative  capital  expenditures, 
transportation  costs,  labor  costs,  and 
other  market  influences.  When 
appropriate,  MSHA  already  considers 
such  factors  under  the  existing 
regulation  when  applying  the  statutory 
criterion  of  the  effect  of  the  penalty  on 
the  operator’s  ability  to  continue  in 
business.  MSHA  is  interested  in 
receiving  further  comment  addressing 
these  issues. 

7.  Section  100.5  Special  Assessments. 
Under  certain  types  of  circumstances, 
an  appropriate  penalty  assessment 
cannot  be  derived  using  the  formula 
contained  in  §  100.3.  The  Office  of 
Assessments  may  then  determine  the 
amount  of  the  proposed  penalty  through 
the  special  assessment  process. 
Generally,  special  assessments  occur 
where  the  nature  or  seriousness  of  a 
violation  is  not  fully  addressed  by  using 
the  formula.  When  a  special  assessment 
does  occur,  it  is  based  upon  the  six 
statutory  criteria  and  is  supported  by 
narrative  findings.  Mine  operators  cited 
for  a  specially  assessed  violation  still 


retain  all  the  conference,  hearing,  and 
appeal  rights  which  exist  for  violations 
assessed  under  the  formula  system. 

Some  commenters  believed  that  the 
rule  should  spell  out  the  instances 
requiring  special  assessment  with 
greater  particularity.  Other  commenters 
were  under  the  impression  that  once  a 
violation  fell  within  designated 
categories,  a  special  assessment  would 
be  mandated.  MSHA  agrees  that  the 
categories  considered  under  the  special 
assessment  provision,  and  the  process 
of  screening  violations  within  those 
categories  for  a  potential  special 
assessment  should  be  more  clearly 
defined.  Initially,  it  should  be 
emphasized  that  neither  the  nature  nor 
seriousness  of  a  particular  violation 
automatically  initiates  a  special 
assessment.  Under  both  the  current 
regulation  and  the  proposed  rules, 
certain  types  of  violations  are  first 
individually  reviewed  to  determine 
whether  a  regular  or  special  assessment 
is  proper.  When  this  review  discloses 
that  the  violation  can  be  appropriately 
addressed  by  the  formula,  it  is  returned 
for  a  regular  assessment. 

For  the  purpose  of  clarifying  the 
categories  of  violations  considered  for  a 
special  assessment,  MSHA  proposes  to 
require  that  an  individual  review  to 
determine  whether  a  violation  should  be 
specially  assessed  occur  in  the  following 
instances: 

(1)  Significant  and  substantial 
violations  at  a  mine  that  has  been 
determined  to  have  a  pattern  of 
violations; 

(2)  Violations  involving  fatalities  and 
serious  injuries; 

(3)  Violations  involving  an 
unwarrantable  failure  to  comply  with 
mandatory  health  and  safety  standards; 

(4)  Operation  of  a  mine  in  the  face  of 
a  closure  order; 

(5)  Failure  to  permit  an  authorized 
representative  of  the  Secretary  to 
perform  an  inspection  or  investigation: 

(6)  Violations  for  which  individuals 
are  personally  liable  under  the  Act; 

(7)  Violations  involving  an  imminent 
danger;  or 

(8)  Violatons  involving  an 
extraordinarily  high  degree  of 
negligence  or  gravity  or  other  unique 
aggravating  circumstances. 

The  first  six  listed  categories  are 
already  set  out  in  the  existing  special 
assessment  section  (§  100.4).  The 
seventh  and  eighth  categories  of 
violations  are  also  currently  subject  to 
special  assessment  as  a  matter  of  policy, 
but  are  not  explicitly  articulated  in  the 
existing  §  100.4.  Under  the  proposal, 
when  the  Office  of  Assessments  elects 
to  waive  the  use  of  the  assessment 
formula  for  cases  involving  unique 


aggravating  circumstances,  the  operator 
would  be  notified  that  a  special 
assessment  is  contemplated  and 
afforded  an  opportunity  to  submit 
additional  information  for  consideration. 

Several  of  the  existing  categories 
which  are  currently  considered  for 
special  assessment  have  been  deleted. 
Under  the  proposal,  discrimination 
violations  under  section  105(c),  failure  to 
abate  a  violation  within  the  prescribed 
period,  and  violations  by  designated 
independent  contractors  would  not 
automatically  be  individually  reviewed 
for  a  special  assessment.  MSHA 
believes  that  in  most  instances,  other 
sufficient  sanctions  would  exist  either 
under  the  Act  or  the  proposed  rule  for 
these  classes  of  violations. 

In  addition  to  the  proposed  changes. 
MSHA  has  administratively  reviewed 
the  special  assessment  procedure.  As  a 
result,  new  emphasis  has  been  placed 
on  achieving  greater  consistency  in  the 
dollar  amounts  of  specially  assessed 
penalties  and  more  details  will  be 
provided  in  the  narrative  findings. 

III.  Drafting  Information 

The  principal  persons  responsible  for 
drafting  this  proposed  rule  are  Frank  A. 
White,  Mine  Safety  and  Health 
Administration;  and  Inga  A.  Watkins 
and  William  B.  Moran,  Office  of  the 
Solicitor,  Department  of  Labor. 

IV.  Executive  Order  12044 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  and  the  Department  of 
Labor’s  final  guidelines  for 
implementing  the  Executive  Order  (44 
FR  5570,  January  28, 1979). 

Dated:  November  4, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  revise  Subchapter  P, 
Part  100  of  Chapter  I,  Title  30  of  the 
Code  of  Federal  Regulations  as  set  forth 
below; 

SUBCHAPTER  P— CIVIL  PENALTIES  FOR 
VIOLATIONS  OF  THE  FEDERAL  MINE 
SAFETY  AND  HEALTH  ACT  OF  1977 

PART  100— CIVIL  PENALTIES  FOR 
VIOLATIONS  OF  THE  FEDERAL  MINE 
SAFETY  AND  HEALTH  ACT  OF  1977 

Sec. 

100.1  Scope  and  purpose. 

100.2  Applicability. 

100.3  Determination  of  penalty;  regular 
assessment. 

100.4  Determination  of  penalty;  minumum 
assessment. 

100.5  Determination  of  penalty  amount 
special  assessment. 
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100.6  Procedures  for  assessment  of  civil 
penalties:  initial  review  and  conferences. 

100.7  Issuance  of  notice  of  proposed 
penalty:  notice  of  contest. 

100.8  Service. 

Authority:  Secs.  105, 110.  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  (Pub.  L 
91-173,  as  amended  by  Pub.  L  95-164).  and 
sec.  307  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  (Pub.  L.  95- 
164). 

§  100.1  Scope  and  purpose. 

This  proposed  rule  sets  forth  the 
criteria  and  procedures  for  the  proposed 
assessment  of  civil  penalties  under 
sections  105  and  110  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Act).  It  is 
the  purpose  of  these  rules  to  provide  a 
fair  and  equitable  procedure  for  the 
application  of  the  statutory  criteria  in 
determining  proposed  penalties  for 
violations,  and  to  maximize  the 
incentives  for  mine  operators  to  prevent 
and  correct  hazardous  conditions. 

§  100.2  Applicability. 

The  criteria  and  procedures,  contained 
in  this  part" would  be  applicable  with 
respect  to  all  initial  reviews  and 
proposed  assessments  issued  on  or  after 
the  effective  date  of  these  regulations. 
The  Office  of  Assessments,  Mine  Safety 
and  Health  Administration,  United 
States  Department  of  Labor,  shall 
review  each  citation  and  order  and  shall 
make  proposed  assessments  of  civil 
_  penalties. 

§  100.3  Determination  of  penalty  amount; 
regular  assessment. 

(а)  General.  The  amount  of  the  civil 
penalty  proposed  in  a  regular  case  shall 
be  based  upon  the  formula  set  forth  in 
this  section.  The  formula  is  based  on  the 
general  criteria  described  in  sections 
105(b)  and  110(i)  of  the  Act.  These 
criteria  are  as  follows: 

(1)  The  appropriateness  of  the  penalty 
to  the  size  of  the  business  of  the 
operator  charged; 

(2)  The  operator's  history  of  previous 
violations; 

(3)  Whether  the  operator  was 
negligent; 

(4)  The  gravity  of  the  violation; 

(5)  The  demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  a  violation;  and 

(б)  The  effect  of  the  penalty  on  the 
operator's  ability  to  continue  in 
business. 

The  penalty  amount  in  a  regular  case 
shall  be  determined  by  first  assigning 
the  appropriate  number  of  penalty 
points  to  the  violation  for  each  of  the 
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criteria  by  using  the  schedules  set  forth 
in  paragraphs  (b)  through  (f)  of  this 
section.  The  number  of  penalty  points 
assigned  for  all  criteria  will  then  be 
totalled.  This  total  point  accumulation 
will  be  converted  into  a  penalty  amount 
by  using  the  penalty  conversion  table  in 
paragraph  (g)  of  this  section. 

(b)  The  appropriateness  of  the  penalty 
to  the  size  of  the  operator's  business. 

The  appropriateness  of  the  penalty  to 
the  size  of  the  operator’s  business  is 
calculated  on  both  the  size  of  the  mine 
cited  and  the  size  of  the  controlling 
entity  of  which  the  mine  is  a  part  and 
may  account  for  a  maximim  of  15 
penalty  points.  The  size  of  the  mine  is 
taken  into  account  by  selecting  the 
appropriate  number  of  penalty  points 
from  the  table  contained  in  paragraph 
(b)(l)(i)  of  this  section  in  the  case  of  a 
coal  mine  or  paragraph  (b)(1)(H)  of  this 
section  in  the  case  of  a  metal/nonmetal 
mine.  The  size  of  the  controlling  entity  is 
taken  into  account  by  selecting  the 
appropriate  number  of  penalty  points 
from  the  table  contained  in  paragraph 
(b)(2)(i)  of  this  section  in  the  case  of  a 
coal  mine  or  paragraph  (b)(2)(H)  of  this 
section  in  the  case  of  a  metal/nonmetal 
mine.  Where  the  operator  is  designated 
as  an  independent  contractor,  the  size  of 
the  business  is  taken  into  account  by 
selecting  the  appropriate  number  of 
penalty  points  from  the  table  contained 
in  paragraph  (b)(3)(i)  of  this  section. 

(l)(i)  Size  of  Coal  Mine. 


Annual  tonnage  of  mine 

Penalty 

points 

Under  15.000 . 

0 

Over  15.000  to  30.000 . 

1 

Over  30.000  to  50.000 . 

2 

Over  50.000  to  100.000 . 

3 

Over  100.000  to  200.000 . 

4 

Over  200.000  to  300,000 . 

5 

6 

Over  500,000  to  800,000 . 

7 

Over  800,000  to  1.1  million . 

8 

9 

10 

(ii)  Size  of  metal/nonmetal  mine. 

Annual  hours  worked  at  mine 

Penalty 

points 

Under  10,000 . . 

o 

Over  10.000  to  20,000 . 

1 

Over  20.000  to  30.000 . 

2 

Over  30.000  to  60.000 . . 

3 

Over  60.000  to  100.000 . 

4 

Over  100.000  to  200.000 . 

5 

Over  200,000  to  300.000 . . 

6 

Over  300.000  to  500.000 . 

7 

Over  500.000  to  700.000 . 

8 

9 

10 

(2)(i)  Size  of  controlling  entity — coal 
mine. 


Annual  tonnage  of  controlling  entity— coal  mine  ^nts 


Under  100.000 _ _  0 

Over  100,000  to  700,000 . . . . .  1 

Over  700,000  to  1.5  million . . . . . . .  2 

Over  1.5  million  to  5  million _ _ _  3 

Over  5  million  to  10  million _ _ _  4 

Over  10  million . . . . .  '  5 


(ii)  Size  of  controlling  entity — metal/ 
nonmetal  mine. 


Annual  hours  worked — controlling  entity— metal/  Penalty 

nonmetal  mine  points 


Under  60.000 _ 0 

Over  60.000  to  400.000 _ 1 

Over  400,000  to  900.000  .  2 

Over  900,000  to  3  million _ _ _  3 

Over  3  million  to  6  million _ _ _ _  4 

Over  6  million .  5 


(3)(i)  Size  of  independent  contractor. 


Annual  hours  worked  at  all  mines 


Penalty 

points 


Under  10.000 _ _ _  0 

Over  10,000  to  20,000 _ _ _ _  1 

Over  20,000  to  30,000 . . _...  2 

Over  30,000  to  60.000 . ; .  3 

Over  60,000  to  100.000 . . . .  4 

Over  100.000  to  200.000 . 5 

Over  200,000  to  300,000 . : .  6 

Over  300.000  to  500,000 .  7 

Over  500.000  to  700,000 _ 8 

Over  700,000  to  1  million . 9 

Over  1  million  _ _ 10 


As  used  in  subparagraphs  (1),  (2),  and 
(3)  of  this  paragraph  the  terms  "annual 
tonnage"  and  “annual  hours  worked” 
means  tonnage  produced  and  hours 
worked  in  the  previous  calendar  year  or 
in  the  case  of  a  mine  opened  or  owned 
less  than  one  full  calendar  year  the 
tonnage  and  hours  worked  prorated  to 
an  annual  basis. 

(c)  History  of  previous  violations. 
Previous  history  means  all  violations 
which  have  been  finally  adjudicated. 
Violations  which  receive  the  minimum 
assessment  under  §  100.4  and  are  timely 
paid  are  not  included  as  part  of  the 
previous  history.  The  history  of  previous 
violations  may  account  for  a  maximum 
of  20  penalty  points,  which  are  derived 
from  the  following  schedules: 

(1)  Average  number  of  violations 
assessed  per  inspection  day  in  the 
preceding  24  months: 


Violations  per  Inspection  day 


Penalty 

points 


Under  0.3 . . . . . . . . .  0 

Over  0.3  to  0.5 _ _ _  2 

Over  0.5  to  0.7 _ _ _ _ _  4 

Over  0.7  to  0.9 _  6 

Over  0.9  to  1.1 . . . . . .  8 

Over  1.1  to  1.3 . - _ _ _  10 

Over  1.3  to  1.5 _ _ _  12 

Over  1.5  to  1.7 . _..i . . . . . .  14 
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Violations  per  inspection  day 


Over  1.7  to  1.9 _ 

Over  1.9  to  2.1 _ 

Over  2.1 _ 


(2)  For  independent  contractors: 
average  number  of  violations  assessed 
per  year  in  the  preceding  24  months: 


Number  ot  violations  at  aH  mines 


Penalty 

points 


I  to  5 . 

6  to  10... 

II  to  15. 
16  to  20.. 
21  to  25  . 
26  to  30. 
31  to  35 
36  to  40 
41  to  45 
46  to  50  .. 
Over  50... 


(d)  Negligence.  Negligence  is 
committed  or  omitted  conduct  which 
falls  below  a  standard  of  care 
established  by  law  to  protect  persons 
against  the  risks  of  harm.  The  standard 
of  care  established  under  the  Act  is  that 
the  operator  of  a  mine  owes  a  high 
degree  of  care  to  the  miners.  A  mine 
operator  is  required  to  be  on  the  alert  for 
conditions  and  hazards  in  the  mine 
which  affect  the  safety  or  health  of  the 
employees  and  to  take  the  steps 
necessary  to  correct  or  prevent  such 
conditions  or  practices.  For  purposes  of 
assessing  a  penalty  under  this  part, 
failure  to  do  so  is  negligence  on  the  part 
of  the  operator.  The  degree  of  care 
required  of  an  operator  will  vary  with 
the  circumstances.  An  operator’s 
exercise  of  care  should  increase  with 
the  risk  posed  to  miners  by  a  mining 
activity.  The  Office  of  Assessments  will 
evaluate  the  degree  of  care  exercised  by 
an  operator  based  on  the  danger  to 
miners  which  was  known  or  could  have 
been  reasonably  anticipated  to  be 
created  by  the  circumstances  under 
which  each  unsafe  condition  or  practice 
occurred.  In  determining  the  number  of 
points  to  be  assigned  to  a  violation,  the 
Office  of  Assessments  will  consider 
whether  the  operator  demonstrated  the 
extent  of  care  due  in  the  particular 
circumstances.  This  criterion  may 
account  for  a  maximum  of  25  penalty 
points,  depending  on  the  specific  facts 
involved. 

(i)  If  the  operator  could  not  have 
reasonably  predicted  or  known  of  the 
violation  or  the  violation  occurred  due 
to  circumstances  beyond  the  operator's 
control,  no  negligence  points  will  be 
assigned. 

(ii)  If  the  operator  failed  to  take 
reasonable  measures  to  prevent  or 


correct  the  condition  or  practice  that 
caused  the  violation  and  which  should 
have  been  known  to  exist:  the  violation 
will  be  assigned  between  1-20  penalty 
points,  depending  on  the  gravity  and  the 
steps  taken  by  the  operator  to  prevent  or 
correct  the  condition  from  occurring. 

(iii)  If  the  operator  demonstrated  a 
reckless  disregard  of  a  mandatory  safety 
or  health  standard  by  causing  the  cited 
condition  or  practice  or  if  the  operator 
failed  to  correct  an  unsafe  condition  or 
practice  which  was  known  to  exist:  the 
violation  will  be  assigned  between  21- 
25  penalty  points,  depending  on  the 
gravity  and  the  steps  taken  by  the 
operator  to  prevent  or  correct  the 
condition  from  occurring. 

(e)  Gravity.  This  criterion  may 
contribute  a  maximum  of  30  penalty 
.  points.  The  points  will  be  derived  from 
the  following  schedules: 

(1)  Violations  of  mandatory 
standards,  except  health  standards 
involving  exposure  to  toxic  substances 
or  hazardous  physical  agents. 

(i)  Likelihood  of  the  occurence  of  the 
event  against  which  a  standard  is 
directed  may  account  for  a  maximum 
total  of  10  penalty  points  using  the  listed 
definitions  and  schedules. 


Likelihood  of  occurrence 

Penalty 

points 

0 

2 

Likely  .# . 

5 

7 

10 

(ii)  Severity  of  injury  if  it  occurred  or 
were  to  occur,  using  the  listed 
definitions  and  the  following  schedule, 
may  account  for  a  maximum  of  10 
penalty  points. 


Severity  of  injury  or  illness  normally  expected 

Penalty 

points 

0 

3 

7 

10 

Types  of  injury  or  illness  expected  if  the 
event  caused  or  could  cause  injury  or 
illness  are  defined  as  follows: 

No  lost  work  days.  All  occupational 
injuries  and  illnesses  as  defined  in  30 
CFR  Part  50  except  those  listed  below. 

Lost  work  days.  Any  injury  or  illness 
which  would  cause  the  injured  or  ill 
person  to  lose  one  full  day  of  work  or 
more  after  the  day  of  the  injury  or 
illness,  or  which  would  cause  one  full 
day  or  more  of  restricted  duty. 

Permanently  disabling.  Any  injury  or 
illness  which  results  in  the  total  or 


partial  loss  of  use  of  any  member  or 
function  of  the  body. 

Fatal.  Any  work-related  injury  or 
illness  resulting  in  death,’  or  which  has  a 
reasonable  potential  to  cause  death. 

(iii)  Number  of  personnel  potentially 
affected  if  event  occurred  or  were  to 
occur. 


Number  ot  persons  potentially  attected 


points 


0.. 

1.. 

2.. 

3.. 

4  to  5.. 

6  to  9.. 


(2)  Violations  of  mandatory  health 
standards  involving  employee  exposure 
to  toxic  substances  or  hazardous 
physical  agents. 

(i)  Potential  adverse  health  effects  of 
toxic  substances  or  harmful  physical 
agents  may  account  for  a  maximum  of 
10  penalty  points. 


Potential  adverse  health  effects  from  exposure  to  Penalty 
toxic  substances  or  harmful  physical  agents  points 


High  risk  effect 
Medium  risk  effects  . 
Low  risk  effects . . 


7-10 

4-6 

1-3 


(ii)  Magnitude  of  overexposure  is 
measured  by  the  extent  by  which  the 
recorded  concentration  exceeded  the 
threshold  limit  value  for  harmful 
physical  agents  or  toxic  substances. 


Multiple  of  threshold  limit  value 

Penalty 

points 

8-10 

5-7 

Greater  than  one  and  up  to  2  times  the  limit . 

2-4 

(iii)  Number  of  potentially 
overexposed  personnel  in  work  area 
where  violation  was  measured: 

Number  of  persons  potentially  affected 

Penalty 

points 

0 

1  . .  •  1 

2 . . 

3  . . 

4  to  5 . . 

6  to  9 . 

More  than  9 


(f)  Demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance.  This  criterion 
awards  negative  points  for  normal  and 
rapid  compliance  efforts  in  achieving 
abatement,  and  can  contribute  a 
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maximum  of  10  points  as  indicated  in 
the  following  schedule  and  definitions: 


Degree  oi  good  faith 

Penalty 

points 

.  -10  to  -4 

.  -3 

.  f  to  10 

In  determining  the  operator’s  good  faith 
in  attempting  to  achieve  rapid 
compliance,  the  following  definitions 
apply: 

Rapid  compliance.  There  is 
demonstrated  evidence  that  the  operator 
abated  the  violation  before  the  time  set 
by  the  inspector,  either  originally  or  as 
extended,  or  abated  the  violation  within 
the  time  set  and  special  efforts  have 
been  made  to  abate. 

Normal  compliance.  The  operator 
abated  the  violation  by  the  time  set  by 
the  inspector,  either  originally  or  as 
extended. 

Lack  of  good  faith.  The  operator  has 
been  untimely  and  has  not  shown 
diligence  and  effort  in  attempting  to 
abate  the  violation. 

(g)  Penalty  conversion  table.  The 
penalty  conversion  table  shall  be  used 
to  convert  the  accumulation  of  penalty 
points  to  the  appropriate  assessment. 


Penalty  Conversion  Table 


Points 

Penalty 

S20 

11 . 

.  22 

12 . 

.  24 

13 . 

. . . 

.  26 

14 . . . 

.  28 

15 . 

.  30 

16 . 

.  32 

17 . 

34 

18 . 

.  36 

19 . 

. .  38 

20 . 

.  40 

21 . 

.  44 

22 . 

.  48 

23 . . . 

.  52 

24 . 

.  56 

25 . 

. X . 

.  60 

26 . 

.  66 

27 . 

.  72 

28 . 

.  78 

29 . 

.  84 

30 . . . 

.  90 

31 . 

.  98 

32 . 

.  106 

33 . 

.  114 

34 . 

.  122 

35 . . 

. L  130 

36 . 

.  140 

37 . 

.  150 

36 . 

.  160 

39 . 

.  170 

40 . 

.  180 

41 . 

.  195 

42 . 

.  210 

43 . 

.  225 

44 . 

.  240 

45 . 

.  255 

46 . .7. . 

.  275 

47 . 

.  295 

48 . 

.  305 

49 . 

.  325 

50 . 

. .  345 

51 . 

.  370 

52 

395 

53 . 

420 

Penalty  Conversion  Table — Continued 


Points  Penalty 

.  445 

55 . 

.  470 

56 . 

.  500 

57 . 

.  530 

58 

560 

59 

.  590 

. .  620 

61 . 

.  655 

62 . 

.  690 

63  . 

.  725 

.  760 

65 . 

.  800 

66  . 

.  840 

.  880 

68  ...  . 

.  920 

69 . 

.  960 

70 . 

.  1.000 

71 . 

. . .  1.050 

72 . 

1,100 

73 . 

. . . .  1.150 

74 . 

. . . . . .  1.200 

75 . 

_ _ _  1.250 

76 . 

. . .  1.300 

77 . 

. . . .  1.400 

78 . 

.  1,500 

79 . 

. . .  1.600 

80 . 

.  1,700 

81 . 

.  1.900 

82 . 

. . .  2.100 

83 . 

. . . . . .  2.300 

84  . 

2,500 

85 . 

.  2.700 

86 . 

. .  3.000 

87 . 

. . . .  3.400 

88  . 

. . . .  3800 

89 . 

.  4.200 

90 

.  4.600 

91 . 

.  5,000 

92 . 

.  5,500 

93 . 

. . . .  6  000 

94 . 

. . .  6500 

95 . 

.  7,000 

96 . 

. . .  7,500 

97 . 

. .  8.000 

98 . 

. . .  8.500 

99 

9,000 

100 . 

.  10.000 

(h)  The  effect  on  the  operator's  ability 
to  continue  in  business.  It  is  initially 
presumed  that  the  operator's  ability  to 
continue  in  business  will  not  be  affected 
by  the  proposed  assessment.  The 
operator  may  submit  information  to  the 
Office  of  Assessments  concerning  the 
business  financial  status  to.  show  that 
payment  of  the  proposed  assessment 
will  affect  the  ability  to  continue  in 
business.  If  the  information  provided  by 
the  operator  indicates  that  the  proposed 
assessment  will  adversely  affect  the 
ability  to  continue  in  business,  the 
Office  of  Assessment  may  reduce  the 
penalty. 

§  100.4  Determination  of  penalty; 
minimum  assessment. 

A  minimum  assessment  of  $20  shall  be 
imposed  as  the  civil  penalty  in  a  regular 
case  where  a  violation  is  abated  in  good 
faith  and: 

(a)  A  total  of  four  or  fewer  penalty 
points  are  assessed  for  gravity;  or 

(b)  A  total  of  zero  penalty  points  for 
negligence  and  seven  or  fewer  penalty 
points  for  gravity  are  assessed. 


§  100.5  Determination  of  penalty  amount; 
special  assessment. 

The  Office  of  Assessments  may  elect 
to  waive  in  whole  or  in  part  the  use  of 
the  assessment  formula  contained  in 
§  100.3  or  the  minimum  penalty 
assessment  contained  in  §  100.4  if  it 
determines  that  conditions  surrounding 
the  violation  warrant  such  a  waiver. 
Although  an  effective  penalty  can 
generally  be  derived  from  the  formula  in 
the  usual  case,  some  types  of  violations 
may  be  of  such  a  nature  or  seriousness 
that  it  is  not  possible  to  arrive  at  an 
appropriate  penalty  by  resorting  only  to 
the  formula.  Accordingly,  the  following 
categories  will  be  individually  reviewed 
to  determine  whether  a  special 
assessment  should  be  made: 

(a)  Significant  and  substantial 
violations  at  a  mine  that  has  been 
determined  to  have  a  pattern  of 
violations; 

(b)  Violations  involving  fatalities  and 
serious  injuries; 

(c)  Unwarrantable  failure  to  comply 
W'ith  mandatory  health  and  safety 
standards; 

(d)  Operation  of  a  mine  in  the  face  of 
a  closure  order; 

(e)  Failure  to  permit  an  authorized 
representative  of  the  Secretary  to 
perform  an  inspection  or  investigation; 

(f)  Violations  for  which  individuals 
are  personally  liable  under  the  Act; 

(g)  Violations  involving  an  imminent 
danger;  and 

(h)  Violations  involving  an 
extraordinarily  high  degree  of 
negligence  or  gravity  or  other  unique 
aggravating  circumstances.  When  it  is 
determined  by  the  Office  of 
Assessments  that  a  special  assessment 
is  appropriate,  such  special  assessments 
shall  take  into  account  the  six  criteria 
enumerated  in  §  100.3(a)  and  all  findings 
shall  be  in  narrative  form. 

§  100.6  Procedures  for  assessment  of  civil 
penalties;  initial  review  and  conferences. 

(a)  All  citations  which  have  been 
abated  and  all  closure  orders,  regardless 
of  termination  or  abatement,  will  be 
promptly  referred  by  MSHA  to  the 
Office  of  Assessments  for  a 
determination  of  the  fact  of  the  violation 
and  the  amount,  if  any,  of  the  penalty  to 
be  proposed. 

(b)  The  Office  of  Assessments  shall 
make  an  initial  rqview  of  the  citation  or 
order  and  shall  immediately  serve,  by 
regular  mail,  a  copy  of  the  results  of  the 
initial  review,  including  the  formula 
computation  made  by  the  Office,  upon 
the  party  to  be  charged  and  the  miners 
or  their  representatives  at  the  mine. 

(c)  Upon  receipt  of  the  results  of  the 
initial  review,  all  parties  shall  have  ten 
days  within  which  to  either  request  a 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7, 1980  /  Proposed  Rules 


74453 


conference  or  to  submit  additional 
evidence  for  consideration.  The  Office 
of  Assessments  shall  provide  a  return 
mailing  card  with  the  results  of  the 
initial  review  which  will  permit  any 
party  to:  (1)  Request  a  conference:  (2) 
request  to  participate  in  and  be  notified 
of  the  time  and  place  of  a  conference 
requested  by  any  other  party;  or  (3) 
submit  additional  facts.  To  request  a 
conference,  a  party  must  either  make 
reference  on  the  mailing  card  or 
immediately  contact  the  appropriate 
assessment  office  to  indicate  the  date 
and  time  proposed  for  the  requested 
conference.  All  conferences  shall  be 
held  at  the  appropriate  assessment  field 
office  unless  that  office  agrees  to 
another  location. 

(d)  It  is  within  the  sole  discretion  of 
the  Office  of  Assessments  to  conduct  a 
conference  or  deny  a  request  for  a 
conference  and,  if  a  conference  is  to  be 
conducted,  to  determine  the  nature  of 
the  conference. 

(e)  All  conferences  shall  be  conducted 
within  33  days  of  the  service  of  the 
results  of  the  initial  review  by  the  Office 
of  Assessments  unless  it  is  not  feasible 
to  conduct  a  conference  within  that 
period  and  the.  party  requesting  a 
conference  demonstrates  to  the  Office  a 
substantial  likelihood  that  a  conference 
will  result  in  a  suitable  resolution  of  the 
issues  involved  in  the  case.  However, 
under  no  circumstances  may  a 
conference  be  conducted  or  evidence 
considered  later  than  30  days  after  the 
issuance  of  a  proposed  penalty  under 

§  100.7(a)  or  after  the  date  the  Office  of 
Assessments  receives  a  timely  notice  of 
contest  under  §  100.7(b). 

(f) (1)  The  Office  of  Assessments  will 
consider  all  relevant  information 
submitted  in  a  timely  manner  by  all  the 
parties  with  respect  to  the  alleged 
violation.  When  the  facts  warrant  a 
finding  that  no  violation  occurred,  a 
penalty  will  not  be  proposed. 

(2)  If  a  conference  is  conducted,  the 
parties  may  submit  any  additional 
relevant  information  relating  to  the 
alleged  violation,  either  prior  to  or  at  the 
conference.  To  expedite  the  conference, 
the  official  assigned  to  the  case  may 
contact  the  parties  to  discuss  the  issues 
involved  prior  to  the  conference. 

(g)  With  respect  to  those  issues  which 
are  resolved  either  as  the  result  of  a 
conference  or  based  upon  information 
submitted  to  the  Office  of  Assessments, 
payment  of  any  amount  agreed  upon 
must  be  received  by  the  Office  within  30 
days  from  the  date  of  receipt  of  the 
proposed  penalty  by  the  party  charged 
under  §  100.7(b).  Acceptance  by  the 
Office  of  Assessments  of  payment 
tendered  by  the  party  charged  will  close 
the  case. 


§  100.7  Issuances  of  notice  of  proposed 
penalty;  notice  of  contest 

(a)  A  notice  of  proposed  penalty  will 
be  issued  and  served  by  certified  mail 
upon  the  parties  under  the  following 
circumstances; 

(1)  Upon  the  failure  of  any  party  to  file 
a  timely  response  to  the  results  of  the 
initial  review; 

(2)  Upon  the  completion  of  a 
conference  or  upon  review  of  timely 
submitted  information  for  review  by  the 
Office  of  Assessments; 

(3)  Upon  the  expiration  of  33  days 
from  the  service  of  the  results  of  the 
initial  review  in  a  case  in  which  no 
conference  can  be  held  within  such  33 
day  period. 

(b)  Upon  receipt  of  the  notice  of 
proposed  penalty,  the  party  charged 
shall  have  30  days  to  notify  the  Office  of 
Assessments  in  writing  that  it  wishes  to 
contest  the  proposed  penalty.  The  Office 
shall  provide  a  return  mailing  card  with 
each  notice  of  proposed  penalty  to  allow 
the  party  charged  to  request  a  hearing 
before  the  Federal  Mine  Safety  and 
Health  Review  Commission  under 
section  105  of  the  Act.  Such  a  request 
should  be  sent  to  the  field  assessment 
office  listed  on  such  notification.  When 
the  Office  of  Assessments  receives  the 
notice  of  contest,  it  shall  immediately 
forward  the  case  to  the  Office  of  the 
Solicitor,  and  shall  immediately  advise 
the  Commission  of  such  notice.  No 
proposed  penalty  which  has  been 
contested  before  the  Commission  shall 
be  compromised,  mitigated  or  settled 
except  with  the  approval  of  the 
Commission. 

(c)  The  failure  to  contest  the  proposed 
penalty  within  30  days  of  receipt  of 
notice  thereof  shall  result  in  the 
proposed  penalty  being  deemed  a  final 
order  of  the  Commission  and  not  subject 
to  review  by  any  court  or  agency. 

§  100.8  Service. 

(a)  All  operators  are  required  by  30 
CFR  41.11  (notification  of  legal  identity) 
to  file  with  the  Mine  Safety  and  Health 
Administration  the  name  and  address  of 
record  of  the  operator.  All 
representatives  of  the  miners  are 
required  by  30  CFR  Part  40  to  file  with 
the  Mine  Safety  and  Health 
Administration  the  mailing  address  of 
the  person  or  organization  acting  in  a 
representative  capacity.  Initial  findings 
and  proposed  penalty  assessments 
delivered  to  those  addresses  shall 
constitute  service. 

(b)  If  any  of  the  parties  choose  to  have 
these  documents  mailed  to  a  different 
address,  the  Office  of  Assessments  must 
be  notified  in  writing  of  the  new 
address.  Delivery  to  this  address  shall 
constitute  service. 


(c)  Service  for  operators  who  fail  to 
file  under  30  CFR  Part  41  will  be  upon 
the  last  known  business  address,  as 
recorded  with  the  Mine  Safety  and 
Health  Administration. 
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